Writer's Direct Dial-¥a, 256-7751

Dana Abrahamsen, Esq.

Federal Trade Commission
Premerger Notification Office
7th and Pennsylvania Avenue
Room 301

Washington, D.C. 20580

lear Mr. Abrahamsen:

e
This 13 to confirm our conversation of May 22, 1984, g
regarding the following interpretations of the Federal Trade Comission s
Premerger Rules pursuant to the Hart-Scott-Rodino Act. Of course, r.he Premerger—
- Rules provide that an asset acquisitfon is valued at the preater of “acquisition
price” (equaling all consideration for the assets, including liabilities assumed),
if determined, and fair market value, Both of the following interpretations
concern calculation of the acquisition price of assets to be acquired pursuant to Premerger
"Rule §801.10, based, in part, on :he value of cettain liabilities to be assmumed
fn connection therewith:

1. Company A is purchasing assets from Company B. As part
of the asset purchase agreement, Company A has agreed to assume an employment
contract to which Company B is a party., Thus, Company A will retain the employee
covered by this contract and make payments to that employee under the contract,
You explained that Company A's agr to such comntract does not constitute
part of the acquisition price under the Hart=Scott~Rodino Act. Since Coumpany A is
gaining the benefits of the employee's services as well as the obligation to pay
him for those services, the assumption is not viewed by the Federal Trade Commission
as part of the consideration for the assets acquired by Company A, and, therefore,
is not part of the acquisition price.

2. \Under the same fact situation as presented above, Company A
‘has also agreed to assume certain contingent liabilities of Company B as part of the
consideration for .the assets it is acquiring, Of course, since these liabilities
are contingent; they do not possess a definite value, Company A can only estimate
the value of these liabflities. M
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You indfcated that the following two principles apply to
any valuation of these liabilities. First, the fact that these contingent
liabilities do not have a definite value as of the date of the transaction
means that the acquisitfon price 18 "not derermined” within the meaning of Premerger
Rule 801.10(b). For this reason, pursuant to Rule 801,10(b), the size of the
transaction ias calculared based upon a good faith estimate by Company A's Board of
Directors (or by persons to whom the duty of making such estimate is delegated)
of the fair market value of the assets being acquired by Company A.

Alternatively, 1if one were to argue (contrary to your statements)
that the acquisition price must still be calculated in this situarion, you
explained that the contingent liability should be walued according to Company A's
best good faith estimate thereof. Therefore, the applicable figure for the acquisition
price {n this transaction would include such good faith estimate. The size of the
transaction would then equal the greater of Company A's good faith estimate of the fair
market value of the assets acquired or the acquisition price,

If the foregoing does not comport with your views, please
notify me by May 29, If I do not receive any notification by that date, I will
assume that the forepgoing representa your views of the proper interpretation of

- the Hart-Scott-Rodino Act and Premerger Notificationm Ruies under these facts,

Sincerely,
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STRATEGIES

THE CARTER HAWLEY DONNYBROOK:
MORE THAN JUST AFLOM-LIPTON
SLUGFEST

Watching Joe Flom tof takeover specialists Skad-
den. Arps. Slate, Meagher & Flomi and Marty Lipton
(of Wachtell. Lipton, Rosen & Katzb switch ther ac-
customed sides and go at it this1ime with Lipton asthe
raider (for The Limited; and Flam as ihe defender (for
Caner Hawley Hale Stores)was fun for takeover nng-
siders. It had all the drama of an Ali-Frazier fight, with
each champion freely, though not for atiributon, giv-
ing his prognosss to Times and Journal feponers be-
een rounds. and with the ever-confident Flom teit-
ing his chient. his partners, and his friends the moming
after u federal judge enjoined his side’s crticalfy im-
portant open-market purchases that he was so confi-
dent the SEC-instigated. headline-making injunction
would be quichly fifted-——which it was—that he'd
slept calmly the night before and wasn’t even planaing
togoback 1o L. A. for the court bartle 10 get the snjunc-
tion overtumed. .

But there was more 10 the slugfest than simple
sport. Inmany ways this was a semimal battle. likely 10
be remembered as a hartinger of new moves and a
reminder of mistakes that others shouldn™t repeat.

The Value Of Having Shark Repelieats In Place:

Much of what CHH had to do 10 defend insef that
has now attructcd so much enticism, such as its open-
market purchase of itsown stock and its sale of a spe-
cial preferred stock to General Cinema, would have
been unnccessany had CHH put shark repelients in
place at its shareholders meeting a vear ago Ta be

(Cunitnin d v the follom ing payes

CALMING THEHYSTERIA

In the weeks aheud the businegss press will continue
10 be filled with storiey about legistative *‘reform™
propasals from the SEC and others. suchas Congress-
man Timothy Wirth, aimed at curtung supposed man-
agement abuses in taheover defense tactics, But
should any of the proposals seem tao be gathering
steam. fouk for lobbyasts representing big business
and the “sestment banhing community o counlerat-
tuck. Ang look for their arguments 1o be consincmg—
because lost amid what one top MA A imvestment
bunker calls “1he post-Carter Hawley Hule mass hys.
teria” is the fuci that there’s much ta be said for man.

1Contnued i puge 32
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DOW ENTERS THE
BEAT-THE-HART-SCOTT
SWEEPSTAKES

A current Dow Chemical stock purchase “‘pro-
gram' may be the latest entry in the Bew'-The-Hart-
Scott filing requirements sweepstakes—a game being
played withincreasing daring by companies secking to
avoid filing 2 Hart-Scott-Rodino Premerger Natifica-
tion Form -vith the FTC when they go over the $i5-
million mark for acquisition of a target’s stock.

The federal Hant-Scoti-Rodinoe Act requires thas a
company {OF group of companies il acing as a group)
file before buying more than either $13 miflion or 157
of anorher company’s stock—excepr, it can go over
the S15-millon mark and up to 10% if the stock pur-
chases are “"solely for the purpose of investment.™
The Beat-The-Hart-Scott game is well worth playing.
since once a filing is made, the would-be acquirer must

{Cuntinued on poge 3)

SHELL: BANKERS' FEUD FUELS
PARENT-CHILD RIFT

What started as a frendly orfer from Royal Dutch
Petrojeum to merge its Amencan subsidiary . Shell
Oal. has grown into a dispute that has splashed across
the {ront pages of new spaper business sections. en-
gendening bud blood between corporate parent aad
chuld. as well as betn een both sides’ inv esiment bank-
ing houses, which put the price tags on the shares of
stoch for sale. Royal Dutch's investment banker.
Morgan Stanley, put a $83.per-share price on Shell's
stock (which Royal Dutch later raised to a $58-per-
share tender offer), Goldman, Sachs. the banker for

{Connnued onpuge¥)

GOOD TRACK RECORD ON
FAIR PRICE AMENDMENTS

According to a study recemly completed by Kidder,
Peabody & Co..there is naevidence that udoptionof a
classic shark repellent—""fair price amendments.”
which effectively prevent consummation of a merger
unless certain price and other requirements are met—
hus a negative effect on stock prices. The §41 compa-
nicy included in the study maited prosy statements to
sharchulders in 1983 10 obtain a fair price amendment
and obtained ~hureholder approval, The study used
three measures of prce effects: ¢t absolute price
chunges from 60 Gay s prior to the shurcholder meeting
date to 60 days after: (23 price performance refative o
Standard & Poor's $00 Index from 60 duy s before to 60

(Continue duon pupc Sy




tiie buyer won't want 1o buy it. . . . And the irony is
. 1hat when the raiders go into court to ury 1o get the
judges 20 stop that, the courts are saying they don’l
wani to interfere that way either.”” @]

/D\ow Enters The Sweepstakes
{Connnued from page 1) .
wait 30 days before it can buy any more stock, and
must serve notice on the target.

On April 9 Dow filed three 13D statements with the
SEC. All are identical. word for word. (Indeed, end-
of -line word breaks are even the same.) According to
the statements. Dow has decided 10 put nearly $150
million into the stock market (ail out of working capi-
12l) **for investment purposes.” In its April 9 filings.
Dow says it “invested™™ $72.2 millica in Morton
Thiokal, Inc.. close 10 $42 million in Millipore Corpo-
ration. and $33.6 million in Rorer Group.

“*Fraud"" says one taheover defease fawyer, who
lihens Dow’s filings 10 a shell game: The company
invests in several companies ar once in order to mask
the one it's really interested in taking over. ““There's
no way they fit the fegal standard {luid down by the
FTC in the famous O Connor/Trane letter] that the
term “sblely for the purpose of invesiment’ applies
“only 10 purchasers who intend to hold the voting se-

But Rubert E. Jones, Dow’s assistant general counsel.
denies any swb rosa inlent and responds that ““the
13D <ay a'l there is to say.™”

Just fast month. in the Houston Natural Gas/
Coastal fight. Coastal chairman Oscar Wyatt, Jr.. had
his company buy $100 million of HNG stock—and
had tender offer papers filed—all the while avoiding
1he Hart-Scott filing by claimmg the purchases were
for “investment purposes.’” So blatant was Wyatt's
mos e that it s2nt 2 Nurry of rumors through the indus-
try that the FTC had finally been pushed too far and
was cracking down on enforcement of the rules.

An FTC Bureau of C.mpetition lawyer empbati-
cally demies shat the Coas:al gambit resultcd in any
change in the rules. The O'Connor/Tranc fetter (wnt-
ten in [9823 has been and still s the standard—but.
according tothis FTC enforcer, “that letter pasts the
speed limig at S5 mph, and when vou do 60. we pet
upset. But when you start doing 75 mph [as in Coastal
and Dow]. the sirens are going to go of L™

Watch closely for FTC Han-Scoit action inthe near
fulure. . . . Meanwhile, Dow’s three picks for invest-
ments can only guess which of them may have really
been tagged.

Xru reatlv lose? The Kidder, Peabody study found

curities as passive investors,” ** this lawyer assens. -

completed Kidder, Peabody study made available to
us. of all unsolicited, non-negotiated takeover offers
involving $15 million or moze thal wzare initiated be-
tween January 1, 1982, and Apnl 25, 1984, 69<¢ suc-
ceeded.

2. Do sharcholders of companies that beat bua k of-

hat of the 49 defeated hostile tender offers (defined in
he study as those in which the targel company re-
fiained independent for at least one year following the
iial offes) involving more than $15 million and Lak-
hg place between 1973 and 1984, 37—or 7652—have
ince sold at a higher price than the original offer that
as rejected by the board. (When adjusted for infla-
on. the sale price in 61% of these cases was still
igher than the rejected offer.)
Another portion of the new Kidder, Pcabodv data
uggests that even the most hated defense tactic—
aying “‘greenmail™ to a raider by buying back its
hares at a premium—ofien makes sense for the
harcholders. Of all companies that bought back stock
Tochs at a premium between January 1979 and De-
gember 1983, 69°¢ are now selling at a price higher
hun the premium price paid: BOT: are sefling at a price
igher than the market pnce at the time the premium
4 as paid. And a third aspect of the Kidder, Peabody
udy, detailed on page 5. suggests that shark repel-
nts also don't hurt stock values,
All of which suggests that the couns’ continued
Lpport for the ncbulous ““business judgment rule®* as
¢ only real limit on a board’s discretion as to
hether to reject a taheover bid may not be as wrong-
baded and anti-public-interest as those pushing the -
fanm proposals suggest.
). Should a board be stripped of its negoliating
wer? Saysonetoptakeoveriawyer, “Whenaraider
mes to a target. is the target supposed to roll over
d die? If the target board can’t do things like self-
nder or adopt shark repellents, what you're really
1 ving is that it can’t bargain. It can’t1el} a raider that
He individual shares may be selling today for $60 but
at. no. $70 isn’t a fair price for control of the com-
ny. You've got to give a board something 10 barpain
ith.”* Indeed. even the battle that has incited all the
cent hysteria—Carter Hawley Hale—saw the
vard’s supposedly extreme resistance taclics raise
he Limiied’s offer for CHH from $30 10 $35.
4. Similarly, why should a target not be able 10
ke use of its assers—by sclf-tendening or even pay-
g greenmail—w hen the raider is using the prospect
f those same assets for leverage? In the two recent
ases involving the most extreme defense factics,
arter Hawley and Houston Naturat Gas. the ruiders
tThe Limited and Coastal Corp.. respectively) were

Calming The Hystena
tCesntinied from pupe .
.agement’s side. Conversely. there’s less to these al-
teged abuses by “entrenched manapement™ than
meets the eye. Specifically: .
1. Is there really a probirm? According to 8 just-

much smaller companies than their targets and they

were using the target’s balance sheet as their main

source of financing. Why shouldn’t the target board
also be able 10 use its company s debl capacity?

S. Don’t golden parachutes actually protect the

- (Continued on the follam iz pe-er
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